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Editor’s Corner

A s government information professionals, I don’t think
it’s a stretch to say most of us have been closely watch-
ing the events related to missing sensitive documents and for-
mer President Donald Trump unfold. Historically, outgoing
presidents did, in fact, take their documents with them when
they left office because they were considered personal property,
but the Presidential Records Act of 1978 (44 U.S.C. £82201-
2209) changed that. Thanks to the Watergate scandal during
the Richard Nixon administration four years prior, all presiden-
tial and vice-presidential documents are now publicly owned
and housed in the National Archives—that includes anything
from margin notes and doodles to top secret national security
materials.

The PRA states that after a president’s term, the adminis-
tration’s records be transferred to the Archivist of the United
States and begin to be made public five years after that presi-
dent left office; it also permits the former president and the vice
president to invoke up to six specific restrictions to public access
for up to twelve years.! During those five years, the records are
generally exempt from public access of any kind, including Free-
dom of Information Act requests—only Congress, the courts,
and the incumbent and former presidents may have access.

The act, which took effect January 20, 1981, started with
the Reagan administration, but just before he left office, he
issued Executive Order 12667, which not only established the
procedures for NARA and former and incumbent presidents to
implement the PRA but also limited access to certain records
that would've been scheduled for disclosure. Exemptions
include “national security information that is properly classi-
fied; information about appointees to Federal office; informa-
tion specifically exempt from disclosure by law; trade secrets
and confidential business information; confidential communi-
cations requesting or submitting advice between the president
and his advisors or between such advisors; and information
which, if disclosed, would cause a clearly unwarranted invasion
of personal privacy.”* The exemptions are compulsory by the
Archivist, following a 30-day review by both former and cur-
rent presidents.

The Executive Order was annulled by EO 13233, “Fur-
ther Implementation of the Presidential Records Act.” Issued
November 2, 2001, by George W. Bush, it gave former pres-
idents and vice presidents even broader discretion to with-
hold documents and allowed a former president to “designate
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presidential privilege in the event of the former president’s dis-
ability or death. If a former president designated a record as
restricted, NARA could not permit access to it upon request
“unless and until . . . the former president and the incumbent
president agree to authorize access to the records or until so
ordered by a final and nonappealable court order.”

Based on this, it’s easy to see where Trump’s legal team may
have gotten their assertions where he could declassify a docu-
ment by “thinking about it” and it would be so.* In American
Historical Association v. National Archives, an alliance of histo-
rians and government transparency activists filed a federal law-
suit following Bush’s executive order that sought the immediate
release of the Reagan papers, claiming EO 13233 unjustifiably
circumvented the law.’

Bush’s executive order raised concerns for historians and
open-government advocates because it effectively opposed the
intent of the 1978 PRA, allowing presidents to edit the history
of their administrations. It wasn’t until Barack Obama’s Execu-
tive Order 13489, issued on his first day in office in 2009, that
most of the provisions of EO 12667 were restored with some
modifications.’ The PRA was amended in 2014, which estab-
lished several new provisions.

When Trump left office on January 20, 2021, all his admin-
istration’s records should have been moved from the White
House to the National Archives. Instead, FBI agents found
multiple sets of classified documents at Trump’s private Florida
residence, Mar-a-Lago. According to the search warrant, FBI
agents were looking for evidence relating to three statutes: Sec-
tion 793, “applies to activities such as gathering, transmitting
and unauthorized person, or losing information pertaining to
national defense, and to conspiracies to commit such offenses”;
Sections 2071 and 1519 address concealing, altering, destroy-
ing or removing federal records.”

While attorneys for Trump and the Department of Justice
make their arguments before a judge, an appeals court and a
special master in this ongoing case, the history of the Presiden-
tial Records Act and subsequent executive orders and amend-
ments indicate that regardless of whether an administration’s
records should be made public, they most definitely are not sup-
posed to be stored haphazardly in a private home.

Jennifer Castle (jcastle@tnstate.edu), Instruction and
Engagement Librarian, Tennessee State University
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